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Milan court denies ‘blanket’ 
copyright injunction request
Court of Milan, judgment of 27 July 2016, docket number 31892/2016

The Court of Milan clarified that the scope 
of interim injunctions against websites 
hosting third party infringing content 
cannot extend to possible future (yet to be 
registered) aliases of the infringing website.
 
The case originated from the application 
for a precautionary measure filed by 
Mediaset Premium S.p.A. (‘Mediaset’), 
acting as exclusive licensee, for the 
Italian territory, of broadcasting rights 
relating to Champions League and Serie 
A football matches. As of 2013, Mediaset 
has been monitoring and trying to shut 
down the web portal ‘Calcion,’ which 
enables users to stream for free live 
football matches on the complainant’s 
pay-per-view platforms. Indeed, over the 
past few years, Mediaset has brought 
several legal actions (before the Italian 
Telecommunications Authority, Civil 
and Criminal Courts) targeting multiple 
domain names under which Calcion has 
been operating, with Calcion offering its 
services under a new TLD (i.e. calcion.
me, calcion.eu, calcion.tv etc.) once 
the previous one had been shut down 
following a decision by the Authority.

With the application at stake, Mediaset 
requested the Court of Milan (among 
others) to sentence several internet 
conduit providers (who had been sued 
in court along with the infringing site’s 
owner) to block the latest domain name 
being used by Calcion (‘calcion.at’), as 
well as all Calcion’s aliases (meaning sites 
with the same name and contents but 
different TLDs) that could be registered in 
future. In respect of this second request, 
Mediaset undertook to communicate 
directly to the ISPs the new Calcion 
domain names being activated. 

The defendant ISPs objected, claiming 
that such a ‘blanket’ injunction would 

be in contrast with both Art. 15 of the 
E-Commerce Directive (2000/31/CE) 
and the relevant implementing rule in 
Italy (Art. 17 of the Legislative Decree 
no. 70/2003), since it would force them 
to implement proactive monitoring and 
filtering activities. Additionally, they 
would be led to prevent users from 
accessing websites merely on the basis 
of reports from a private company. 

The Court of Milan limited the scope 
of the injunction to the ‘calcion.at’ 
website and turned down the request 
to extend it to possible future aliases. In 
this respect, the Court pointed out that 
such a request could not have been in 
breach of e-commerce laws: the ISPs’ 
concerns with regard to generalised 
monitoring duties were not decisive, as 
Mediaset was available to monitor and 
communicate the domain names and 
the relevant IP address to be blocked. 
Nonetheless, the Court did not broaden 
the scope of the injunction, arguing that 
its extension to future aliases of ‘calcion.
at’ would have been in contrast to several 
fundamental principles under Italian 
civil procedure. In detail, Mediaset’s 
application lacked: a) interest in acting, 
since it was aimed against websites 
that are not yet in existence, whose 
contents were unpredictable; b) self-
sufficiency, as it would imply a permanent 
authorisation for Mediaset to supplement 
the scope of the judgment; and c) 
stability, as any claim from the ISPs with 
regard to inaccuracy and/or illegitimacy 
of Mediaset’s reporting activity would 
have needed to be brought before the 
courts for an enforcement review. 

The Court also reasserted the principle 
(based, among others, on the CJEU’s 
judgment in Telekabel, C-314/12) that 
copyright enforcement and users’ 
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rights to information must be properly 
balanced and that (as a part of such 
balance) injunctions restricting users’ 
rights should be limited to the minimum 
extent necessary for blocking violations.

This judgment seems to be in line 
with Italian and EU case law on ISP 
liability. Among others, it reasserted 
the principles that injunctions against 
ISPs must be: a) specific in their scope 
(to encompass a clear indication of the 
relevant digital properties); b) limited 
to existing websites; and c) issued by 
a competent public authority and not 
implying any decision-making power of 
the allegedly infringed rights’ owners. 
Indeed, the granting to a private entity 
of the authority to select content 
deemed unlawful and autonomously 
enforce its removal from the web (or 
the blocking of access) was bound to 
have an unpredictable impact on the 
freedom of speech on the internet.

All in all, ISPs have good reason to be 
satisfied with this decision. The safe 
harbours granted by the E-Commerce 
Directive have been confirmed and they 
can now use this judgment as a useful 
precedent to assess the lawfulness of 
requests received from rightholders. 
As to the rightholders, this judgment is 
unlikely to have a material impact on 
their position. Indeed, the Court actually 
applied certain limits to the scope of 
precautionary measures that are already 
set forth in the law and are coherent 
with case law and scholarship. So, there 
is no actual novelty in this case but 
the principles applicable to this sector 
have been reasserted. An implication 
of this decision will perhaps be to 
discourage possible applications for 
injunctions not in line with existing laws. 

EC publishes Report on 
E-Commerce Sector Inquiry

The European Commission proposed on 14 September 2016 
new rules designed to modernise copyright in Europe, which 
include measures aimed at supporting rightsholders in light of 
the challenges posed by the digital world and at creating ‘a fairer 
and sustainable marketplace for creators, the creative industries 
and the press,’ according to the EC media release.

Under the updated rules, video hosting platforms will need 
to be proactive in checking that content uploaded to their 
platforms does not infringe copyright by implementing rights 
management systems. Currently, such platforms merely need 
to remove infringing content if informed about its presence. 
YouTube and other major providers have however already 
taken steps to reduce the amount of infringing material on their 
platforms. “Most sophisticated platforms already implement 
vastly complex and expensive filtering technologies,” explains 
Gregor Pryor, Partner at Reed Smith. “The battleground is often 
a bare disagreement concerning whether those technologies 
are effective enough. It remains to be seen how the proposal 
can force greater effectiveness in content filtering.”

The new rules also look to extend the copyright given to EU 
press publishers to put them on equal footing with that enjoyed 
by sectors such as the music industry. The proposals would 
introduce a form of ‘snippet tax’ on news aggregators by enabling 
publishers to ask for a fee from platforms using their work.

NEWS IN BRIEF

The European Commission (‘EC’) published a Preliminary 
Report as part of its E-Commerce Sector Inquiry (‘Report’) on 15 
September 2016, in which the EC states that it may investigate 
possible anti-competitive clauses in selective distribution 
agreements that restrict online sales.

The Report follows the launch of a sector inquiry on 6 May 
2015, as part of the Digital Single Market strategy, into 
competition rules and e-commerce, due to concerns that price 
rigidity and other circumstances within the internal market may 
be an indication that competition is being restricted.

Aside from selective distribution, ‘price transparency is the 
feature that most affects the behaviour of market players and 
customers’ according to the Report. The EC is also concerned 
that suppliers may be using recommended or maximum prices, 
which are normally authorised under competition rules, as a 
means to force a distributor to apply a fixed or a minimum price.

The EC also announced the launch of a public consultation into 
the findings of the sector inquiry presented in the Report.

EU Commission proposals to 
modernise copyright in Europe 


